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Our Annual Meeting 


Those present at the eighteenth annual meeting of The National 
Conference of Bar Examiners, in St. Louis on September 5 and 6, 
expressed the opinion that the sessions were the most instructive ever 
held. The large attendance of bar examiners and law school personnel 
from thirty-three states showed the interest in the excellent program 
arranged by Secretary James E. Brenner, and the twenty-eight 
speakers representing sixteen states met all expectations. 

After the Chairman’s report, by H. Plant Osborne of the Florida 
Board of Law Examiners, there were two panel discussions at the 
first session on Monday afternoon: 


What Is a Bar Examination Intended to Test? 
By Homer D. Crotty of California, Ralph W. Yarborough of 
Texas, Thomas F. McDonald of Missouri, Professor Harold 
Shepherd of Stanford University, and Eustace Cullinan of 
California, Moderator. 


What Subjects Should be Included in Bar Examinations? 
By Philip Neville of Minnesota, Horace E. Allen of Massa- 
chusetts, Professor George Neff Stevens of Western Reserve 
University, Robert W. Gilley of Oregon, and Joseph A. Mc- 
Clain, Jr., of Missouri, Moderator. 


Following these panels, Shelden D. Elliott, former Secretary of the 
California Committee of Bar Examiners and now Dean of the Univer- 
sity of Southern California School of Law, discussed “How to Prepare 
a Good Bar Examination Question.” 

After the formal afternoon program there was an amusing dis- 
cussion regarding a serious and important matter—the inability of law 
students to spell and to use clear and concise English, as evidenced 
by their answers to bar examination questions. The bar examiner who 
broached the subject asked what could be done to prevent this ap- 
palling lack and to what extent the inability of bar examination 
applicants to express themselves clearly should affect the grades given 
in the examinations. Another bar examiner suggested that nowadays 
young lawyers, and, too, many of the older members of the bar, depend 
upon their secretaries for correct spelling and for intelligible English 
in letters and court papers. Upon hearing this comment, a third exam- 
iner immediately rose to his feet and asked: “Yes, but where and 
how do the secretaries get their training?” and a voice from the 
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audience called out wistfully, “And where do you get such secretaries, 
I'd like to know!” One of the law school deans, Gordon Johnston of 
the University of Denver School of Law, reported he had been suc- 
cessful in obtaining the cooperation of his University in inaugurating 
a course in English designed more for the potential business man or 
lawyer rather than for the person interested in “the kind of English 
used in writing love letters.” Such a course would seem to be a more 
practical approach to the problem than the possibly futile effort to 
find, and to keep, a perfect secretary. Undoubtedly the establishment 
of such courses elsewhere would result in improving the grades given 
candidates for admission to the bar. The bar examiners would be 
able to discern a well-reasoned answer if it were well worded and 
did not require free interpretation or translation. 

An informal social hour at the Statler Hotel Monday evening 
gave those attending the meetings an opportunity to get acquainted. 


The subjects discussed on Tuesday morning were as follows: 


Why do Applicants with Good Law School Records Fail the Bar 
Examination? 
By Goscoe O. Farley of California, Walter M. Bastian of the 
District of Columbia, and Dean Paul W. Brosman of Tulane 
University, Moderator. 
Methods of Determining Whether a Bar Examination or a Bar 
Examination Question is Good, Bad or Indifferent. 
By John T. DeGraff of New York. 


Should Graduates of Accredited Law Schools be Admitted to 
Practice Without Passing a Bar Examination—Diploma Privilege? 
By John M. Allison of Florida, Dean Bernard C. Gavit of 
Indiana University, Dean Oliver S. Rundell of the University 
of Wisconsin, Professor Russell N. Sullivan of the University 
of Illinois, and Professor Laurence W. DeMuth of the Uni- 
versity of Colorado, Moderator. 
What Character Investigation Should be Made of Law Students 
Before Admission to Practice Law? 
By Burton R. Sawyer of Minnesota, Will Shafroth of the 
District of Columbia, and Frank C. Dunbar, Jr., of Ohio, 
Moderator. ; 
What Should be the Standard Rule for Admission of Attorneys 
from Other States? 
By Thomas H. Adams of Michigan, Eugene Glenn of Cali- 
fornia, and Tappan Gregory of Illinois, Moderator. 
(Continued on page 212) 
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Report of the Chairman 
H. Pirant Ossorn_e of Jacksonville, Florida 


First on the printed program is “Report of the Chairman of The 
National Conference of Bar Examiners.” As the presiding officer of this 
session I would anticipate the Chairman by stating that his report will 
be informal. Then speaking as the Chairman I tell you that my report 
will be brief—a few observations and recommendations. My immedi- 
ate predecessor opened last year’s meeting with the announcement 
that he would submit no formal report, and forthwith introduced the 
first speaker of the meeting. His predecessor rendered a comprehen- 
sive and thought-provoking report. Therefore I do not feel bound by 
precedent or controlled by the presently much discussed stare decisis. 
I shall pursue a middle course. 

During the year now ending the Conference continued its investi- 
gation of the character of bar applicants, published bi-monthly The 
Bar Examiner, and gathered and disseminated information, data and 
statistics helpful and enlightening to bar examiners. Experience over 
the years and study of past performances have resulted in improving 
the quality of the character reports and in facilitating and expediting 
the investigations. Each of the six issues of The Bar Examiner has 
measured up to the high standard previously set and has consistently 
offered articles of value and interest to examiners. Our Executive 
Secretary, in addition to collecting and distributing much data and 
many figures and responding to diverse calls made upon the office, 
wrote during the year a history of the Conference as a part of the 
Survey of the Legal Profession. This history has been printed un- 
abridged as a part of The Bar Examiner for August and will, I know, 
be read by all of you with much interest. It certainly will be a valuable 
paper in the archives of the Conference. 

Speaking of printing, I invite the Conference’s attention and con- 
sideration to the revision and subsequent distribution of the “Manual 
for Bar Examiners.” Originally the Conference, the Legal Education 
Section of the American Bar Association and the Association of Ameri- 
can Law Schools published the Manual. New bar examiners should 
have copies of this book; a second printing is an urgent need as the 
stock is now exhausted. 


This year marked the second year of the Conference’s practice 
of having the Executive Secretary visit the state boards. Following 
the Seattle meeting, Miss Merritt visited the California Committee of 
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Bar Examiners. Then she made “the Arctic Circle”—so called by her, 
which included visits in January to New Mexico, Arizona, Nevada and 
Utah. In her “May Hop” she included meetings with bar examiners 
in Massachusetts, Maryland, West Virginia, Virginia, Rhode Island 
and Delaware. She was in Washington for the annual meeting of the 
American Law Institute and then and there contacted persons inter- 
ested in advancing legal education and bar examinations and called 
on judges and others in the District of Columbia charged with the 
duty of admissions to practice in the District. Unhesitatingly do I 
recommend that she continue these trips to the several states, certainly 
until she has gone at least once into each of the forty-eight. These trips 
have, in my opinion, been definitely justified by the understandings 
and contacts developed and the results already apparent. I cite two 
simple illustrations: (1) In Florida, one of the first states visited, the 
examiners at her suggestion promptly adopted a rule requiring each 
applicant to furnish his fingerprints. The clearing of these prints 
through the F.B.I. is surely a safeguard in checking an applicant’s 
record. (2) Miss Merritt on her visit to Washington pointed out to 
the Chief Judge of the United States Court of Appeals for the District 
of Columbia the loophole in his Court’s admission on motion of appli- 
cants not licensed by the D. C. District Court whose character had not 
been investigated by the Conference. The rules of the Court of Appeals 
were shortly thereafter amended to provide that every applicant 
seeking admission on certificate from a court other than the United 
States District Court for the District of Columbia shall pay a $50 fee 
for a character report by The National Conference of Bar Examiners. 
Applicants seeking admission by comity to the D. C. District Court 
have been investigated by the Conference for some time. 


The technique of the Conference in inquiring into the character 
and moral background of out-of-state applicants has steadily improved, 
and more and more Boards are turning to it for character reports as 
an effective aid in determining the applicants’ moral qualifications for 
the privilege of undergoing the test of their knowledge of the law or 
mental capacity to practice law. The emphasis has up to now been 
placed by the Conference on the character of the applicant. But the 
day has arrived, I suggest, for the Conference to devote more of its 
experience and thought to assisting boards in offering examinations 
which will best evaluate the mental aptitude and fitness of the appli- 
cant. The Conference is constantly confronted with the need and search 
of examiners for procedure in conducting examinations that will ade- 
quately ascertain the applicant’s mental qualification for admission to 
the bar. What questions should be asked and how should the answers 
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to such questions be fairly and properly graded? The Conference and 
the Legal Education Section are convinced that the “Standard Bar 
Examination” offers the solution. The Conference Chairman appointed 
Eugene Glenn of California and Mark Roberts of Illinois to cooperate 
with the committees from the Legal Education Section and the Asso- 
ciation of American Law Schools to seek funds with which to explore 
the subject and to devise ways and means for a standard bar exam- 
ination procedure. At our luncheon tomorrow Herbert W. Clark of 
California will discuss this subject. His article “Standard Bar Exam- 
ination Under Study” in The Bar Examiner for June is certainly 
illuminating. I would definitely stress that this Conference must take 
an active and influential part in this work if the proposal for a standard 
bar examination is to become a realization. The bar examiners are the 
ones who would use such an examination; they are the ones who will 
make or break the “Standard Bar Examination.” Our participation in 
the picture should be made clear. Perhaps the Conference might buy 
questions and answers and get some of the Boards to try them out. 
The bar examiners—I venture to suggest—must work in closer touch 
with one another, and with the members of the Legal Education 
Section and the Association of American Law Schools. The united 
efforts of these three groups are essential to achieve a standard bar 
examination and our other common objectives, and I urge our Con- 
ference “to go all out” in cooperating to this end. 

Before closing this sketchy resume I would feel remiss and derelict 
if I did not express the appreciation of the Conference and of myself 
for the indefatigable—and I believe—successful efforts of our Secre- 
tary, James E. Brenner, and our Executive Secretary, Miss Marjorie 
Merritt. They have given unstintingly of their time and talent and 
have brought imagination and deep devotion into their constant efforts 
to further the activities and objectives of the Conference. This program 
today is indeed a Jim Brenner program. The Conference’s debt to 
Captain Brenner for his wise counsel, resourceful leadership, and 
unflagging zeal in the expansion of the Conference activities cannot 
be overstated. We are grateful to him and to Miss Marjorie. 

Our program has been developed with an eye to drawing the 
examiners into a discussion of those subjects which are part and 
parcel of their jobs, which interest or perplex them. It is a “free 
for all” for the bar examiners themselves. We give them their meeting. 
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What Is A Bar Examination 
Intended to Test? 


CHAIRMAN OssorNE: The first subject under discussion is “What 
is a bar examination intended to test?” and the Moderator is Eustace 
Cullinan of California, a former bar examiner and Chairman of the 
Advisory and Editorial Committee of Jim Brenner’s division of the 
Survey of the Legal Profession. I shall appreciate his subpoenaing or 
summoning his speakers of the day. 

Moperator CuLtinan: The first panel for the afternoon deals with 
a subject of much concern to the bar because it has an effect upon 
the quality of the new members, of much concern to the law schools 
because they must have that in mind and be more or less in accord 
with the bar examiners in the different states, and, above all, to the 
law student who wants to know what is expected of him when he 
comes up to the bar examination. We have assembled here four men 
from widely separated parts of the United States who know probably 
as much about the question, are as well qualified by experience to 
discuss that question, as any other four men in the country, and we 
hope that out of this panel will come some suggestions that will be 
enlightening and informative and perhaps have a tendency to set up 
a standard which will be followed by bar examiners in making up 
their questions and in preparing bar examinations everywhere. 

The first speaker is Mr. Homer D. Crotty of Los Angeles. Mr. 
Crotty is now a member of the Board of Governors of the State Bar 
of California, but he was formerly a very active member of the 
California Committee of Bar Examiners, and he has been liaison 
officer between the Board of Governors and the Bar Examining 
Committee. He is also a senior member of one of the largest law 
firms in California, so he speaks not only from his experience as 
a bar examiner, but from his long experience as a very active 
practitioner. I would like you members of the panel to take seats 
on the platform so that you may be seen longer than you are heard, 
and please the eye as well as the ear and the mind. Mr. Crotty. 


Remarks of Homer D. Crotty 


Everyone must agree that the purpose of a bar examination is 
to assure the public and the bar that only those persons who are prop- 
erly qualified to practice should be admitted to the legal profession. 


173 











Inasmuch as the bar examination is administered by lawyers appointed 
by a bar association or by a higher court, the examination should 
demonstrate clearly that this purpose is carried out fairly and impar- 
tially and the bar is not, through this mechanism, taking steps to 
limit its members to a tight little union in which ability is subordinated 
to lower numbers. 

The bar examination should be based principally on general law 
and not confined either wholly or substantially to the law of the 
state in which it is given. To do the latter places a premium on attend- 
ance at local law schools and provides a subtle advantage to the home 
town boy over his out-of-state cousin. So long as the great national 
law schools are providing a superior legal education no local dis- 
couragements should be raised for applicants who have attended such 
national schools instead of the local ones, or in favor of those who 
have studied in law offices in the states where such study is still 
accepted. Each applicant should be allowed to enter the examination 
hall on the basis of equality—perhaps this might be referred to as 
an equality of terror. The examination should be designed for all 
comers and not calculated for the restricted few. 

I believe that a good bar examination should attempt to discover 
three things—first, whether the applicant has sufficient detailed knowl- 
edge of the rules of law in fundamental subjects; second, whether he 
has an understanding of the reasons behind these rules and legal 
principles; and third, whether he can use and apply this knowledge 
to specific cases set before him. This discovery, it seems to me, is best 
made by the essay type question covering ten or twelve compulsory 
subjects, including Federal Taxation. Further, the discovery should 
not be made by the True or False type of question, or by forms of 
questions designed to test the applicant’s memory rather than his 
analytical power and reasoning ability. Moreover, the essay type is 
the most common type of question used in the law school. 


To get the best results the examination should be written. It 
should not be so long as to paralyze the mind by sheer physical 
exhaustion. The optimum period is perhaps two days. 


The number of compulsory subjects, or subjects which, although 
labeled optional, are in reality compulsory, is so great in the ordinary 
examination that the result can often be the freezing of law school 
curricula. Most students faced with the necessity of covering a large 
number of subjects in a bar examination will concentrate on these 
subjects and either skip the others or give them what our barber 
friends refer to as the “once over lightly.” The effect of this is to 
stifle the progress of a broad legal education for law students. No 
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school will wish to offer subjects which will be taken by so small 
a number as hardly to make the effort worth-while. Actually law 
students should be stimulated to explore new areas in law and new 
subjects when they are offered from time to time by our law schools. 


Some day I hope most of the states will see the advantages of a 
national bar examination. Such examinations perforce must be based 
on general law, and because of the greater number taking them the 
questions could be designed to give a broader and more accurate test 
of the applicant’s ability. Most states have made the applicants pay 
for the administration of the examinations. In some states where the 
number of lawyers applying is small, the fees so derived hardly justify 
the time and expense to provide a superior examination. To this 
latter group the adoption of a national examination would be particu- 
larly helpful. 

If the questions of the bar examination are not of a caliber suffi- 
cient to operate as a challenge to the applicant, equal to that which 
he gets at law school, is not the local law school tempted to relax 
in its own questions? If the questions are phrased to incorporate easily 
recognizable recent decisions, is not the applicant led away from 
one of the main incidents of a bar examination—that is to say, he 
misses a solid review of his whole law school course. Until such time 
then, as a first rate national examination can be provided, the bar 
examiners should endeavor to discover the applicant’s knowledge of 
the law, his analytical power and reasoning ability, by essay questions 
of a superior type. 

Moperator CuLLINAN: Mr. Crotty, as you have heard, favors 
essay type questions based on those subjects which are common to 
all law schools (including Yale, at least up to now), and is inclined 
toward a uniform national bar examination, paying no attention to 
the idiosyncrasies of local state law, so as to prevent discrimination 
against good law schools that attract students from all sections, and 
so that all who take bar examinations may be on the same level of 
terror. 


We will hear next from Mr. Ralph W. Yarborough of Austin, a 
member of the Examining Board of the State of Texas, and a lawyer 
of great prestige in that state. I had not met him until this morning, 
but after a short talk I perceived that he is one Texan who realizes 
that the United States is still a part of Texas. 
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Remarks of Ralph W. Yarborough 


I must confess that from the short time that I spent in Cali- 
fornia, in government service during the war, I somewhat envy the 
calm assurance with which these Californians admit that the rest of the 
United States is still a part of Texas. 

The views that I express in this paper are my own alone, since this 
matter has not been submitted to referendum of the bar in Texas, and 
neither have I had an opportunity to confer with the other members 
of the Texas Board of Legal Examiners, but they do pretty well repre- 
sent the views of two-thirds to three-fourths of all of the Texas lawyers 
with whom I have had an opportunity to mention this subject, or dis- 
cuss it, since receiving the invitation to appear on this panel. 

Is a bar examination designed to test the applicant’s character, 
that primary and most important quality in any lawyer? Is it intended 
to test his aptitude in attracting clients? Should it test his judgment 
of when to litigate and when to settle a controversy? The ability to 
attract clients and the judgment to pick the causes to compromise and 
the causes to contest are two of the most important attributes of a 
successful practitioner. Is it intended to test his quickness in debate, 
skill in cross-examination, or ability to consult a client? The bar 
examination tests none of these qualities and abilities; it is neither 
designed nor intended to, as presently applied in this country. 

The bar examination is merely the last phase, though an important 
one, in a series of tests devised as a part of an over-all continuing 
effort, in the law school and out, to determine whether an applicant 
has the requisite training, knowledge, character and aptitude for the 
practice of law. The bar examination does not test all of these quali- 
fications. The applicant’s character has been satisfactorily vouched 
for before the written test is handed him; his educational attainments 
have been certified as ample by his admission to the examination. 


What is the true purpose of a bar examination? Is it supposed, 
as is sometimes charged, to be an artful device to artificially limit 
the number of practitioners of law by arbitrarily applying a scale 
and failing fifty percent of the examinees? Most assuredly not. If 
the number of persons admitted to practice law is to be greatly 
reduced, that sharp reduction should come through higher educational 
standards required for admission to the examination. The bar and 
the examiners would be guilty of a grave social injustice if they first 
permitted an unlimited number of students to finish recognized law 
schools, then set an arbitrary limit on the number admitted to practice 
by failing a certain percentage of applicants without regard to the 
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over-all excellence of the examination papers. If there is to be a 
pre-determined limit to the number of practitioners of law, that limit 
should be set before the applicant and his family have weathered 
the burdens of three years of law school. 

If we accept these limitations on the function of a bar examination, 
then what does it test, and is it worth-while? 

A bar examination tests two all important phases of an applicant’s 
fitness for the law. (1) It tests his ability to solve legal problems by 
logical reasoning, and (2) it tests his knowledge of the law of the 
jurisdiction in which he is applying for admission. It tests, therefore, 
his ability to solve legal problems in accordance with the laws and 
the needs of the people he will serve where he intends to practice. 

Ability to memorize a definition is of little value in the social 
science of the law. What is required in a lawyer is the ability to take 
a given set of facts, recognize the legal principles involved and, by 
recognizing and applying these legal principles to the facts, to reason 
out the problem to a logical conclusion. That is the field in which the 
bar examination performs its true function. The essay type questions 
are designed to test the applicant’s aptitude in reasoning out law 
problems. It tests his familiarity with legal principles and methods of 
legal reasoning. It tests whether he has acquired a certain minimum 
of legal information and his ability to use that acquired information in 
logical thought processes. 

A bar examination does not require a yes or no answer; an 
applicant may give a well reasoned answer that is contrary to the 
weight of authority, yet receive a passing grade. But a working ac- 
quaintance with the law of the jurisdiction in which the applicant 
applies for admission is indispensable. One example should illustrate 
the soundness of this observation. Smallpox is smallpox in both Texas 
and Illinois. But the different property rights of a married woman in 
community property Texas and in common law Illinois reflect the di- 
vergent sources of the two systems. The English common law of 
marital property rights was never the law in Texas; our community 
property laws came from the Roman Empire through Spain and Mexico. 
The Anglo-American settlers in Mexican-Texas adopted them as more 
just laws than the common law of marital property which they left 
behind in the states. These community property laws are older than 
the English common law system of married women’s property rights, 
yet a post-war Saturday Evening Post feature article asserted that 
community property laws were devised to evade the federal income 
tax laws! 
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Experience has shown that graduates from some of the finest law 
schools in America are unprepared for the Texas bar examinations 
and Texas practice, unless they have spent some time studying our 
community property system after graduation. Applicants who have 
attended first rate law schools in non-community property states, when 
interviewed by us, almost without exception state that the community 
property system was merely described in passing, and that they had 
had no real instruction in it in law school. 

Bar examinations are necessary. They serve a necessary function 
in testing the applicant’s ability to reason as a lawyer and his knowl- 
edge of the law in the jurisdiction where he will be called upon to 
preserve, protect, and defend the personal and property rights of his 
clients. It is believed that any lawyer who would read the papers 
handed in by a group of 269 applicants at one examination would arrive 
at the inescapable conclusion that bar examinations are indispensable. 

MoperatTor CuLLINAN: Mr. Yarborough, of the Lone Star State, 
disagrees with Mr. Crotty to the extent of Mr. Yarborough’s insistence 
that one indispensable purpose of the bar examination is to test the 
examinee’s knowledge of the law peculiar to the jurisdiction in which 
he is applying. That view has many vigorous supporters but it is not 
commonly held by bar examiners, or faculty or students of law schools 
having a nation-wide, rather than a local, student body, or by those 
who advocate setting up a uniform national bar examination. Now we 
will hear a voice from Missouri, and perhaps a Missouri Compromise 
between the federalistic scope of Mr. Crotty’s views and the states’ 
rights view expressed by Mr. Yarborough. Our next speaker is Mr. 
Thomas F. McDonald of St. Louis, Secretary of the Missouri Board 
of Bar Examiners and a member of the Executive Committee of The 
National Conference of Bar Examiners. He has recently, with two 
others, completed the survey of the law schools of California and he 
is a practicing attorney of great prominence and long experience in 
St. Louis, so he knows the problems from every point of view. Mr. 
McDonald. 


Remarks of Thomas F. McDonald 


The applicant for the bar examination ordinarily comes to the 
examination direct from the law school. There for at least three years 
he has been repeatedly examined by those who are, in the main, ex- 
perts in the field of legal education. Is the final ordeal—the bar 
examination—to be in the nature of a rehearing on the judgment of 
the law school or should it be a proceeding sui generis? 
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It is not desirable to retrace the work of the law school. What is 
desirable is to test the applicant’s general knowledge of basic legal 
principles and his capacity to apply them; that is what a bar exami- 
nation should test. If an applicant has a good knowledge of basic 
principles and a capacity to apply them, he should receive a license 
to practice. 


An examination designed to test those qualities will not be a 
memory test; it will not ask definitions; it will regard as unimportant 
that an applicant is unable to define accurately the rule against perpe- 
tuities, but it will consider it important that he be able to see that the 
rule is involved in a set of facts and that he be able to apply the 
rule; it will expect the applicant to know that there are such statutes 
as those on limitations, frauds, and wrongful death, though the detailed 
provisions of the statutes of the particular state should be regarded as 
unimportant; it will not require (except in pleading) the applicant to 
base his answers on the law of the state in which he seeks a license, 
nor should the examiners be unduly impressed if the applicant happens 
to know the precise rule of the examiners’ state; it will require the 
applicant to show a capacity to think and write in legal terms, but it 
will not require him to have instantly at his command the detailed 
information on all the subjects covered in his law school course. 


When it comes to grading the applicant’s papers, the criterion 
should be the ability of the applicant to see the legal points involved 
in the question and: his capacity to reason logically to his conclusion. 
Ordinarily, there should be no so-called “right” answer. What real 
difference does it make whether the applicant has reached the same 
conclusion the examiner had in mind when he drafted the question, 
or the conclusion reached by the court on a particular case on similar 
facts, if the applicant shows an understanding of the question and the 
ability to analyze it and reason logically to his conclusion? 

Let me illustrate. In an examination in Missouri, the following 
question was asked: 


“Plaintiff's testatrix, a passenger in an automobile, which collided 
with a machine negligently operated by defendant, suffered no 
physical injuries from the collision. However, within a few minutes 
after the accident, she stepped from the automobile and started to 
write down the defendant’s name and license number, but, due to 
her fright, she fainted and fell, fractured her skull and died. Can 
plaintiff recover?” 


One applicant gave the following answer: 


“Yes, the plaintiff may recover. 
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“While the law is in much confusion with regard to liability 
for injuries resulting from fright, the modern trend is to give redress 
in more and more cases for such wrongs. The problems involved 
seem to be mainly of two kinds (a) causation (b) public policy. 

“As to causation the question is whether defendant can reason- 
ably foresee the intervention of fright from his acts and the conse- 
quences growing out of such fright. 

“On the public policy issue the courts have been reluctant to 
consider claim for fright on the ground that it was too simple a way 
to fake claims. To guard against this the English courts evolved the 
doctrine that there must be an actual physical touching. Here that 
requirement is satisfied by the impact of the collision; the fright 
as a result was reasonably foreseeable and the results were physical 
and tangible injury.” 


Another applicant gave the following answer: 


“No, the plaintiff cannot recover. 

“In the vast majority of jurisdictions plaintiff cannot recover. 
The only rights which the law of torts protects, as a general rule, are 
those resulting from physical injuries. There exists here no physical 
injury; but only such injuries as were mental and the physical 
injuries resulting therefrom. Missouri courts have been very liberal 
in this respect and the slightest physical impact opens up the door to 
recovery for all mental injuries following therefrom. Here, however, 
no physical injuries at all were present and plaintiff cannot recover 
for mental injuries and physical injuries as a result, absent the 
primary physical injury. Two exceptions exist, neither applicable 
here, 1, where the actor is acting wilfully and maliciously; 2, where 
the actor realizes that mental injuries will result from his acts. The 
American Law Institute adopts the prevailing view on the basis that 
as a matter of administrative policy, it is a better ruling, since it is 
so difficult to estimate and evaluate mental injury.” 


These two applicants reached different conclusions, but, consider- 
ing their answers, who can say that the lawyer-like capacity of the 


one is inferior to that of the other? I think both answers are excellent 


and are entitled to the maximum grade. 
In contrast to the foregoing answers is the following answer to 


the same question: 





“The plaintiff can recover. I think the proximate cause in this 
case is the collision which defendant negligently caused. If the col- 
lision had not occurred, plaintiff’s testatrix would not have been 
excited and frightened and would not have been trying to obtain de- 
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fendant’s license number and name and therefore would not have 
been injured.” 


This answer discloses such a complete lack of understanding of 
the problem involved and such an absence of lawyer-like capacity in 
the consideration of the question as to be worthy of little, if any, credit. 

I do not mean to say that lapses may not occur even in a board 
which endeavors to follow the foregoing concepts. Bar examiners are 
human and subject to fatigue; otherwise it might be difficult to account 
for the following question which appeared as the final question in torts: 


“What is the humanitarian or last clear chance doctrine?” 


One applicant responded: 
“The humanitarian doctrine is the rule which requires every 
one to be kind to dumb animals. It is the well established law in 
Missouri.” 


With these concepts in mind, the examination questions should be 
constructed to cover well recognized principles of subjects to be 
covered by the examination. The points should not be so novel as to 
elude the well trained student and yet not so obvious that the appli- 
cant with only a superficial knowledge of the subject finds it easy of 
solution. It should not be necessary for the bar examination to cover 
the whole field of law to ascertain whether the applicant is entitled 
to a license. In those states where the applicant is required to attend 
an approved law school, an examination restricted to ten or twelve 
generally considered basic subjects should suffice. In states where 
substandard schools are recognized, some modification of this require- 
ment may be necessary. 

A bar examination constructed and graded on these principles 
should be beneficial to the law school curricula; it should render un- 
necessary, and thus discourage, cram courses; it should hold no terror 
for the student who has done his work well in a good law school; 
and it affords to the public adequate safeguard against the licensing 
of those who show lack of lawyer-like capacity. 

Moperator CuLLtinan: Mr. McDonald has offered no compromise. 
He stands four-square with Mr. Crotty, for an examination based on 
_the fundamental common law subjects and the application of principles 
to cases. 

Our next and final speaker is still another Californian. If you 
think that a slightly Californian flavor is given to this discussion by 
the circumstance that three of the five participants in this panel, in- 
cluding the Moderator, come from California, I assure you that, though 
the program was arranged by Jim Brenner, the Californic seasoning 
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is purely coincidental. You must admit, however, that, after all, it 
is no more than California is entitled to. 

Professor Harold Shepherd, who is our next speaker, was for 
many years Dean of the Law School of Duke University and has only 
lately returned to the law school where he started, the School of 
Stanford University. The previous three speakers have been bar 
examiners. The fourth and final speaker is a law teacher, so he will 


discuss the question from the point of view of a law teacher. Professor 
Harold Shepherd. 


Remarks of Harold Shepherd 


As an original proposition, a bar examination might be designed 
solely to test intelligence or legal aptitude, without regard to a back- 
ground of professional information. I imagine the psychologists could 
design such a test, (the Educational Testing Service at Princeton has 
taken promising steps in that direction), but none of us would be 
satisfied with it, despite its one claim to merit; namely, that it would 
purport to test the same thing in all examinees. 

Again, as an original proposition, an examination might be de- 
signed to evaluate skill and information in all branches of the law. 
I digress here merely to observe that in view of the almost limitless 
scope of the law today, most of us here would be appalled at the 
thought of taking such an examination, even if the examiners would 
take the time necessary to prepare it. The common practice of an- 
nouncing a selected list of subjects and giving optional questions is 
perhaps sufficient recognition of the unfairness and impracticability 
of such an examination. 

In designing an ideal examination, there are two criteria which 
seem to me important: (a) It must be an examination geared to what- 
ever training and experience are prescribed as a prerequisite for taking 
it. (b) It must be fair to the examinee in the sense of being based 
upon some core of common experience. 


Judged by these criteria, I come to the simple and fairly obvious 
conclusion that bar examinations in the United States ought to be de- 
signed (as indeed, I think for the most part they inadequately are) as 
a test of the effectiveness of three years of law school work offered by 
the approved law schools. This is the only training and experience 
commonly prescribed as a prerequisite to taking the examination. 
and an examination based on it meets, therefore, the test of being 
geared to its prerequisite. It is the only training and experience, more- 
over, that is common to the overwhelming majority of examinees and 
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therefore meets the test of fairness and what the examinees are reason- 
ably led to think is expected of them. 

The proposal of an examination more closely geared to the three 
years of work in the law schools may startle you at first. You think 
at once of the more than 100 law schools with their varying degrees of 
excellence and yet which have all managed to get on the approved list. 
You may think the practical result of such proposal will be to set 
mediocrity as a goal. You may even think of it as a step back toward 
the diploma privilege, or as jeopardizing the integrity and independence 
of the bar examinations—a principle for which the law schools and this 
Association have consistently stood. I assure you that it is none of 
these things. 

In the first place, the most significant joint accomplishment in rais- 
ing the standards of the profession in the past fifty years has been 
supplanting the haphazard and inadequate system of “reading-law,” 
with a two-year minimum pre-legal, and a three-year law school course, 
as the accepted method of preparation of the bar. That this preparation 
may be inadequate and has deficiencies and shortcomings, I am the 
the first to concede. We must, of course, constantly keep plugging 
away at it with the idea of improvement. But for the purpose of our 
present inquiry the important things to remember are (a) that it is the 
best that we have been able to achieve up to the present time, and, 
(b) it is for all practical purposes an accomplished fact. We have then, 
by common agreement of all branches of the profession, a basic mini- 
mal kind of training on which bar examiners can work and which is 
within our power to modify and improve. 

Secondly, in spite of the wide differences, qualitative and quanti- 
tative, in teaching personnel and in course offerings, there is a very 
large amount of technique and doctrine forming a common core in all 
of the approved law schools. The minimum requirements of the Asso- 
ciation of American Law Schools and the American Bar Association, 
the educational programs of these groups over the past twenty-five 
years, and the free interchange of ideas among faculty members in 
regional and national meetings, in the law reviews and elsewhere, have 
done much to insure this. In my own field of Contracts, for example, 
the same three or four case-books are used in more than ninety-five 
percent of the schools, and despite differences of arrangement of sub- 
ject matter and the varying techniques of development by the editors 
in these books, the material common to all of them is very large. The 
same is pretty much true, I think, for all of the so-called basic and 
“bread and butter” courses. I am not trying to minimize differences. 
I am trying to emphasize the point that, properly utilized, we have in 
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the law schools of this country an adequate amount of common legal 
doctrine and technique upon which to base a comprehensive, fair and 
discriminating bar examination. 

When I urge a bar examination geared to the accepted and es- 
tablished preparation of the bar, (whatever that may from time to 
time be) I hope I have not oversimplified the problem. But, after many 
years of study and observation of law schools and bar examiners, I 
cannot get away from the basic idea that law schools and bar examiners 
are doing parts of the same job. Each is educating, or should be; each 
is examining; together they are making the ultimate decision of who 
shall be admitted to practice. That is the common task and the com- 
mon objective, and, to do it intelligently and well, there should be a 
high degree of cooperation and more than a superficial knowledge by 
each of what the other is doing. There is ample room for independence 
of function in the same way that individual members of a faculty pass 
individual judgment on the accomplishments of students. But a faculty 
that did not set a common objective and have an intimate knowledge 
of the work being done by all of its members would, in my opinion, fail 
miserably. 

On more than one occasion, I have urged and supported a program 
that would, through Joint Advisory Committees in each state, bring the 
law schools and bar examiners frequently together for the interchange 
of ideas and mutual constructive criticism to the end that there would 
be an independent and comprehensive examination, but on some 
known-in-advance and common core of experience. That part of the 
Survey of the Legal Profession on which I have been working has 
demonstrated to me the soundness of the idea. 

There is, however, one practical obstacle: the energy, manpower, 
and expense involved in duplicating the job in forty-eight states. I am 
pretty well convinced that the only way we can ever achieve a satis- 
factory meshing of the gears is through a uniform national bar exami- 
nation where a staff of experts, with the resources necessary to do it, 
can familiarize themselves with the actualities of legal education in 
America, and in turn be in a position to make constructive recom- 
mendations for its improvement in light of the constantly changing 
demands made of those who are to practice law. 


CHAIRMAN OssBorRNE: We are hopeful at the end of the session 
that we shall have time for some general discussion. In defense of 
Jim Brenner, I think I ought to say that Professor Shepherd was 
selected, not while he was on the Stanford University staff, but while 
he was a member of the Duke faculty! 
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How to Prepare a Good Bar 
Examination Question 


CHAIRMAN OssoRNE: I think it is very impressive that one of our 
friends is going to undertake this panel alone and without any moder- 
ating. He is an expert in his field. He drafted questions as Secretary 
of the California Committee of Bar Examiners but is now Dean of the 
Law School of the University of Southern California. I take pleasure 
in presenting Shelden D. Elliott. 


Remarks of Shelden D. Elliott 


First I should like to say that I 
am not appearing before you as one 
holding a brief for the law professor, 
as against the attorney, in the field of 
draftsmanship of examination ques- 
tions, and particularly of bar exam- 
ination questions. I think the law 
professor has something to learn from 
the practicing attorney on how a 
good examination question should be 
constructed. Certainly, for bar exam- 
ination purposes, there are types of 
questions in law school examinations 
that have no proper place. I refer of 
course to the so-called “desert is- 
land” situation; one which is drawn 
up in a realm far removed from 
practicality and plausibility. 

You also must bear in mind that 
the law professor is preparing an 
examination for students who know 
him, who know his idiosyncrasies, 
who know his weaknesses; and who can read between the lines of his 
questions. The bar examiners are, to the examinees, an impersonal 
entity. Therefore, the bar examination question must be more ade- 
quately dressed up in realistic factual details, than is an examination 
question given in a law school examination. 
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SHELDEN D. ELLIoTT 











I am not going to tell you here how to prepare a bar examination 
question, for the reason that what I might have to say on the subject 
has already been written by others and by me, and I shall simply 
refer you to those articles. Those of you who have read them will 
thus be spared my repetition here. Those of you who are interested 
may look them up. You will find them in the early issues of The Bar 
Examiner. In Volumes 1 through 4 you will find several articles on 
how to prepare bar examination questions; you will find two articles 
of mine in volumes 5 and 7, respectively. They are among those 
articles cited in a bibliography that appears on page 28 of the Manual 
for Bar Examiners. The Manual for Bar Examiners, of course, also 
tells how to prepare bar examination questions. 

I should like to emphasize just one or two points here. In my 
portion of the Survey, as well as in my reading of recent articles by 
bar examiners, I note that the source of subject matter for bar exam- 
ination questions presents a problem. It presents a problem because 
most bar examiners, judging by the replies to the questionnaires used 
in the Survey, draw on recent court decisions as their sources of 
inspiration for questions, and use the facts of those cases as their 
fact problems. 

Let me just briefly point out to you the weaknesses that might 
inhere in that choice of a source for subject matter, particularly if 
it is an exclusive choice of source for bar examination questions. The 
major defects can be briefly highlighted. First, if it is too recent a case, 
the applicant may not have had any chance to study it in a law school; 
particularly if it involves a subject which he has taken two or three 
years before, one cannot fairly expect him to keep abreast of all 
developments in all his courses after completing them. He is therefore 
at a disadvantage against the student who may happen to have read 
it. Also, individual bar examiners tend to form habits of drawing from 
particular sources. Students who are shrewd psychologists will quickly 
find that out and anticipate it by combing those sources. 

Second, a recent case too often involves procedural details that, 
unless winnowed out with care, may clutter up the problem where 
procedural details are not among the things sought to be examined 
upon. 

Third, recent cases often deal with what are relatively minor 
legal principles. After all, the early cases have settled the law on the 
major points and there is ‘no need for re-adjudicating them. That 
then means that the case may turn on what is a peripheral topic in 
the applicant’s field of a study of a subject. In fairness to the applicant, 
and to maintain a proper balance, the examination should test his 
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knowledge of fundamental problems. It should not concentrate on 
obscure and relatively minor legal points. 

Now, if the examiner, taking a recent case and seeking so to adapt 
it as a question, strives to avoid these dangers by somewhat distorting 
the facts, he may “mousetrap” the applicant who dimly recalls the 
case, but doesn’t recognize the changes and goes off on that tangent. 
No, there is no substitute, as these articles which I have referred to 
have pointed out, for painstaking care in constructing your bar exam- 
ination question, just as you would construct a brief or a pleading. 
You have to build it from the ground up. 

You may find these following suggestions helpful, and I merely 
enumerate them. First, prepare a reasonably complete topic-outline 
to guide you as to the subject-content of the particular subject assigned 
to you for question-drafting. To do this you can obtain help from 
Tables of Contents of current casebooks used in law schools, and from 
the law teachers. Questions which lie outside the topics covered in 
standard law school courses on the subject might be charged as unfair 
questions. 

Now, you may rightfully say that perhaps the law teachers have . 
not properly balanced their coverage in presenting the subjects. The 
answer to that lies in the point made by Harold Shepherd a few 
minutes ago, namely, cooperation between the law schools and the 
bar examiners, so that you may point out to them wherein you think 
their courses should be adjusted. 

My second suggestion relates to the number of points to be 
covered. To be a good test of these elements which the previous 
speakers have indicated should be tested, there should be more than 
one point in a problem-type or essay-type question. You will need 
at least two to three, sometimes four or five, points of law to provide 
an adequate test of the applicant’s analytical and reasoning ability. 
These several points should be dressed in a fact statement that is a 
plausible one, that is clearly stated, that is devoid of grammatical 
imperfections and confusing references, and that does not involve too 
many parties. The points themselves should be, as was recommended 
earlier, so embedded in the question as not to be too obvious, yet not 
too deeply embedded as to be beyond reach. 

These separate points comprising the question should be capable 
of independent discussion, if you wish your examination answers to 
give you a complete picture of the applicant’s knowledge of the subject. 
This means that you must avoid the so-called “single-barrelled” prob- 
em. To illustrate by paraphrasing the panel discussion of a few 
moments ago: Assume there are three topics or issues to be discussed 
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and that these issues are (1) Should there be optional questions? 
(2) What subjects should be covered by optional questions? (3) Why? 

Discussion of the latter two points would be precluded if the answer 

to the first question were “No.” You have permitted the applicant to 

answer the entire problem by firing just the first barrel only. Careful 

framing of your question can avoid that interdependence. 

This brings me to the last suggestion, the importance of the final | 
question. The type of answer you will get will depend in part at least | 
on the way you frame a final question that brings to a close your fact 
statement. If you wish a shotgun discussion, ask the applicants to 
discuss all the legal problems involved, or all the rights and remedies 
of the parties. If you wish to pose it in a more realistic setting, do as 
many examiners do; put yourself in the position of a client or of an 
attorney who is being consulted by a client with reference to his rights 
or the validity of his claim under the given fact situation. You may 
vary that by making it a case presented to a court or from a trial 
court to an appellate court. 

There, ladies and gentlemen, are the highlights. You will find 
them amplified in The Bar Examiner articles I cited. Nobody can 
prepare an absolutely perfect examination question. Constructing a 
good bar examination question is a very difficult and time-consuming 
job at best. Perhaps the long-range answer lies in the problem that 
will be taken up tomorrow, the national bar examination. 





Mark O. RoBerts or ILLINoIs, THomas H. ADAMS oF MICHIGAN AND 
Horace E. ALLEN OF MASSACHUSETTS TALKED THINGS OVER IN St. LoutIs. 
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Character Investigation of 
Law Students 





Left to right: Burton R. Sawyer, Frank C. Dunsar, JR., 
H. P. OssBorne, WiLL SHAFROTH 


MopberaTor Frank C. Dunsar, JR., of Ohio: Ladies and gentle- 
men, the great interest of this Conference in the subject for discussion 
by this panel has been attested by its activities and its consideration 
of the subject for quite a number of years. That it is still a subject 
which occupies your time and attention is attested by the fact, among 
others, that the current issue of The Bar Examiner is largely filled 
with discussions of various aspects of the subject of character exam- 
inations and the work of the Conference along that line. 

The question presented today is phrased, “What character exam- 
ination should be made of law students before admission to practice 
law?” The members of this panel are agreed that this question assumes 
an affirmative answer to the question as to whether a rather compre- 
hensive and as adequate as possible examination as to the character 
of applicants should be made. We are not discussing that question, 
but are assuming the answer that this must be done. The question 
which we shall discuss is, how can that examination be made? By 
what means can it best be done? 

Our first speaker today told me this morning at breakfast that he 
occupies an office which has been occupied continuously by a lawyer 
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since the year 1871. That office and the town from which he comes 
were made famous two or three years after that office first was occu- 
pied by a lawyer. At one time the first occupant of the office had to 
climb upon the old iron safe and dodge the bullets of Jesse James and 
his gang when they sought to rob the Bank of Northfield, Minnesota. 
Now the town of Northfield and the once shot-up office are famous 
for Burton R. Sawyer of the Minnesota Board of Bar Examiners. Mr. 
Sawyer. 


Remarks of Burton R. Sawyer 


It is axiomatic that, in order to maintain and improve the quality 
of the bar, all persons who are admitted to practice should be of good 
moral character. The question here is what effort should be made to 
determine whether the applicants possess the requisite character to 
be a credit to their chosen profession. 

Several years ago The National Conference of Bar Examiners 
set up certain standards for character and these appear on page 94 of 
the April 1949 Bar Examiner.’ 

Many states, among them Minnesota, have not made any special 
investigation of the character of applicants. Minnesota, which is an 
average state, requires that along with his application a person desiring 
to take the bar examination must file the affidavits of two practicing 
attorneys as to his good moral character and that he also give three 
other references. Our secretary then makes written inquiry from these 
references and if there is no adverse reply that completes the investi- 
gation. The weakness in this system is that the applicant, of course, 
will not give as reference anyone who would report upon him ad- 
versely and the investigation is not thorough. 

The problem of making a satisfactory investigation as to character 
is difficult. Most of those who are taking the bar examinations today 
have had little, if any, business experience. Most of their contacts have 
been at school. They have not been living long enough to make a 
record for themselves. Many of them may be so immature that their 
character has not been fully tested and molded. Under such a situation, 
what can be done by way of investigation? 

A personal interview should be arranged with the applicant. This 
is Standard 5. This should be done with all candidates from large 
cities. ; 

If the applicant was in military service he should furnish a certi- 
fied copy of his discharge papers. If there is no honorable discharge 
that is a danger sign which merits further investigation. 





1 The standards are also set out on pages 205-206 of this issue. 
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The applicant’s records in high school and college should be 
checked by correspondence to ascertain whether they were satisfactory 
from the standpoint of moral character, reputation and discipline. 


The chief of police in the community in which the applicant resides 
should be contacted. 

If finances permit a personal interview should be had by an 
investigator with two or more of applicant’s neighbors or former 
employers. 

Some states require that the applicant secure the recommendation 
of the bar association in the community in which he is living or in 
which he expects to practice law. This plan puts part of the responsi- 
bility for investigating potential lawyers upon the members of the 
bar who know him best and who should be most concerned with his 
qualifications. In the event that such recommendation is not required 
then inquiry from the secretary or one of the other officers in the 
local bar association in which the applicant resides may be beneficial. 

Some states also publish the list of candidates in their bar journal 
prior to admission and ask for pertinent information from members 
of the bar. This may bring out important information. 

I would like to suggest that there is a difference, perhaps, in the 
extent of the investigation to be made in states where there is a large 
concentration of population and in states which are less thickly settled. 
In Minnesota and in North and South Dakota, for the most part, I 
think that in any case that arises we can make an investigation by 
contacting members of the bar in which the applicant resides and get 
either an approval or a lineup on his former reputation, but I can 
appreciate that in cities such as Washington, where Mr. Shafroth 
comes from and which, as I understand it, has the second largest 
number of lawyers in the country, a more serious problem is encoun- 
tered. Many of the applicants probably come from other jurisdictions 
and take the bar examination there. That is an entirely different 
problem from what we have in Minnesota and perhaps calls for a 
much more extensive investigation. 

In Minnesota our experience has been that there is a direct 
correlation between the amount of education which a man has had 
and his chances of disbarment after having once been admitted to 
practice. The greater his education, the less his chances for disbarment. 
Our secretary, Mr. Philip Neville, has analyzed our disbarment cases 
in this regard back to 1920, which is as far back as our records go. 
Since that time forty-two Minnesota lawyers have been disbarred. 
Only four of these were university graduates; the other thirty-eight 
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were products of the night law schools and had their more limited 
education. 

California apparently has had the same experience according to 
an article in a recent issue of the Journal of Legal Education. If it be 
true that there is a direct correlation between unethical practices 
resulting in ultimate disbarment and lack of a university education, 
or, stating the situation conversely, if those with a university education 
are seldom disbarred, it would follow that a more intensive investiga- 
tion should be made of the moral integrity and background of night- 
school students than of those from the university. The reason for this 
is obvious. Night schools are attended by those who for the most part 
cannot afford to go to the university. Many night school students have 
family obligations and, once they are admitted to practice, they must 
earn a living for themselves and their family without the delay that 
is usually incident to building up a law practice. Their obligations 
make it imperative for them to get money quickly. The temptation 
for solicitation or the pressure to use funds belonging to clients is 
there and ultimately gets some of them into trouble. 


There are difficulties in defining what is good character and what 
breaches of good conduct should justify refusal of admission to the 
bar. Should a student who has become intoxicated on one occasion 
be refused admission? I think most of us would give the boy another 
chance. What if he drives an automobile while under the influence 
of liquor and has his driver’s license revoked? Should he then be 
refused admission to practice? If, while so intoxicated and driving, 
he killed some one, should he then be refused admission? Is it fair 
to throw away the years that the boy has spent preparing himself 
for the law because of one rash and impulsive act? Not all of us can 
agree upon the answers to these questions and this is what makes 
it so difficult to apply the standards. Notwithstanding misconduct in 
the past, if an applicant is sincerely penitent should he be given 
another chance and be admitted?’ The human factor is bound to enter 
into the picture so that there can be no exact rule laid down to fit all 
situations. In our state the tendency of our board has been to give 
the candidate for original admission to the bar the benefit of the doubt, 
and it has been only in the clearest of cases that we have refused 
admission on account of poor moral character. With reference to 
applications from attorneys in other states for admission on motion, 
however, we have adopted the rule that the proof of good moral 
character is upon the applicant and we have been inclined to turn 
down the border-line cases. 
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I would suggest that the very fact that it becomes known that 
the board is making a thorough check upon moral character would 
have a deterrent effect in some cases to persons with bad characters 
entering upon the study of law and seeking admission to practice. 

Moperator DunsBar: Thank you very much, Mr. Sawyer. 

The problem of adequate character examinations has received 
very serious consideration in my home town. As a member of the 
Board of Bar Examiners in Ohio, I have no responsibilities whatsoever 
with respect to character examination. Our Supreme Court delegates 
that job in Ohio to the local bar associations throughout the state. 
In another capacity, however, I have been quite concerned with this 
problem. I was, until recently, for a year President of our Columbus 
Bar Association, which during the year was presented with about two 
hundred applications for registration as law students and one hundred 
or so applications for admission to the bar examination, and was called 
upon to investigate those three hundred candidates. 

We have found in that city of some four hundred thousand a 
very serious problem in making any kind of an adequate examination 
into the character of most of the applicants. The city is large enough 
that individual lawyers rarely know the young men and women who 
apply in the first place for registration as law students, and then apply 
three years later for admission to the examination. If any of you have 
any ideas, have any.experience upon which you can draw, which will 
help fellows like us, I am sure it will be valuable to many of us if you 
will tell us what devices you have used and what your success with 
them has been. 

We turn now to a speaker who has had, I suppose, as great an 
experience, or greater experience, in this field than any other among 
us. He told me that he would prefer here to be known as a former 
Secretary of this Conference. He was the first Secretary of this Con- 
ference and has also served as Adviser to the Section of Legal Edu- 
cation of the American Bar Association. He is at present associated 
with the Administrative Office of the United States Courts. Mr. Will 
Shafroth, of Washington, D. C. 


(Editor’s Note: Mr. Shafroth’s remarks were excerpts from his 
monograph on character investigation which he prepared for the 
Survey of the Legal Profession, and in lieu of those excerpts the 
monograph is published in full. It is an important contribution to the 
factual material and thought presented in the Survey reports.) 
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Character Investigation- 


An Essential Element of the Bar 
Admission Process 


By Witt SHAFROTH* 


(Editor’s Note: This article is a preliminary report prepared for the Survey 
of the Legal Profession. Data in all cases are as of December 31, 1948. The Survey 
is securing much of its material by asking competent persons to write reports in 
connection with various parts and aspects of the whole study. 


As reports in some fields of the Survey will require two years or more, the 
Survey Council has decided not to withhold all reports until the very last has been 
received but to release reports seriatim for publication in legal periodicals, law 
reviews, magazines and other media. Thus the information contained in Survey 
reports will be given more promptly to the Bar and to the public. Such publication 
will also afford opportunity for criticisms, corrections and suggestions. 


When this Survey has been ye gy the Council plans to issue a final com- 
prehensive report containing its findings, conclusions and recommendations.) 


The bar and the courts have long recognized that possession of 
good moral character is a necessary qualification of an applicant for 
a license to practice law. The relation between client and lawyer is 
one involving the maximum of trust and confidence and therefore it 
is of great importance that the lawyer should in every way warrant 
the faith placed in him by his client. 

Great progress has been made in the past three decades in improv- 
ing the training of law students. In 1921, when the American Bar 
standards were adopted, a single lone state, Kansas, required a mini- 
mum of two years of general college education as one of the qualifi- 
cations for bar admission and now that requirement is in effect in all 
states except four. Since 1931 the number of approved schools has 
risen from 81 to 114 and the percentage of law students enrolled in 
approved schools from 44 to 86 percent. Unfortunately, however, 
equal progress has not been made in barring applicants for a lawyer’s 
license who lack the character or fitness to meet the exacting ethical 
standards of the profession. 


Most disturbing is the situation in the large cities with bars of 
from two to twenty thousand lawyers. The candidates who come. to 
the bar in those large metropolitan centers include students who 
graduate from law schools not well-known to many members of the 
pT erawend 
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Admissions to the Bar of the American Bar Association, and Chief of the Division of 
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bar, with sponsors and references who are equally unknown. They 
cannot obtain positions in the better offices. They have oftentimes 
made tremendous sacrifices to obtain the prestige which accompanies 
admission to the bar. But they start to practice under great handicaps 
and when the going is hard they are subject to large temptations. 

A major obligation of the bar, which is not adequately met, is to 
make sure, as far as it is possible, that the character and fitness of 
applicants is such as to give reasonable assurance of ability to with- 
stand such strains and stresses. It is for this reason that the subject 
of character requirements for admission to the bar is of great impor- 
tance. It is a duty of the profession to maintain high ethical standards. 
Ask a lawyer in any large metropolitan center whether this obligation 
has been met! In any survey of the profession this must be listed as 
one place where the lawyer has much improvement to make. 

The difficulties involved in assaying character are obvious. A 
skillfully drawn bar examination can test the knowledge and legal 
ability of the applicant in a way to greatly hamper, if not to completely 
bar the unqualified. But no examination can similarly test his char- 
acter. While some boards do have examinations on legal ethics, this 
is usually for the purpose of assuring the examiners that the candi- 
dates have read the canons of the profession. It is clear that in such 
an examination, the greatest rogue may make the most pious answers. 
Therefore, reliance must be placed upon a procedure of investigating 
the past record of the applicant to find out if he has been guilty of 
acts which indicate that he cannot safely be trusted with a lawyer’s 
license or to discover whether his record shows such a lack of fitness 
as to warrant the conclusion that he should not be a lawyer. 

The difficulties of such a procedure are great, particularly in the 
case of student applicants who have usually had but limited contact 
with the business world and whose private lives cannot be an open 
book. 

The group of candidates who have not been convicted of a felony 
or are not known to have been guilty of any serious breach of the 
moral code, but whose record indicates they are not trustworthy, 
and who show no aptitude for the law, constitutes a very serious 
problem for the character committees. In many states no attempt is 
made to bar this group while in others attempts made to turn back 
candidates on the basis of the committee’s opinion of their fitness 
have not met with the favor of the reviewing court. A few years ago, 
Mr. William M. James, who was chairman of a committee appointed 
by The National Conference of Bar Examiners to investigate this 
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subject and who was later president of the Illinois Bar Association, 
made this comment on candidates of the type just referred to: 


“In the second group we find the type of applicant who, at least as 
far as the committee knows, has not committed any positive wrong, 
such as larceny, embezzlement or the like. Not infrequently, he 
has been dismissed from one law school for poor scholarship and 
has ultimately succeeded in graduating from another. Or, if he 
has not actually been dismissed from a law school, he has barely 
succeeded in passing the examinations and graduating. Furthermore, 
he is often found to have taken the bar examination four, five or six 
times before passing it. It is not uncommon for an applicant in this 
group to exhibit a lack of candor in dealing with the committee or 
in dealing with his fellow men in the course of the every day events 
of his life. Some applicants in this group have had no scholastic 
difficulties and to all intent and purposes appear to be very intelli- 
gent individuals. However, an investigation among the applicant’s 
friends or in. the neighborhood in which he lives may disclose that 
his habits are bad or that he is regarded as unreliable and untrust- 
worthy. Frequently it is difficult, if not impossible, to determine 
exactly why the applicant is regarded as unreliable and untrust- 
worthy by his neighbors and associates. In other words, it cannot 
be established that he has done something definitely wrong as, for 
example, commission of a crime. Applicants who fall within this 
group present one of the most difficult problems which confront 
the character and fitness committee. This is particularly true because 
the action of most committees is subject to review by a court, and 
in many instances the reviewing courts have been loathe to sustain 
the action of the committee because the court has felt that the 
committee did not have before it sufficient facts to justify its con- 
clusion that the applicant lacks general fitness to practice law. 
Furthermore, the action of the committee usually takes place after 
the applicant has passed the bar examination and this weighs heavily 
in the applicant’s favor.” 


Faced with the problem of excluding the unworthy and the unfit, 
as well as the ignorant, the bar, as agent of the admitting court, has 
met the challenge by a variety of methods. It has universally recog- 
nized the necessity for licensing only those of good moral character, 
but the means of ascertaining this ingredient has varied from the 
thorough and effective methods of registration and sponsorship used 
in Pennsylvania to the wishful thinking expressed in the requirements 





1“Character and the Applicant for Bar Admission,” William James, 7 The Bar 
Examiner 125. 
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of Arkansas, Mississippi and South Carolina which demand only the 
filing of certificates of good character. 

Rules for admission to the bar have usually been promulgated 
by the highest court of the state, and often date back to early days 
when the population was small, the lawyers were few and prospective 
applicants were known individually to members of the court or their 
friends or families were known. A considerable amount of that tradi- 
tion still survives in a few states, but the main difficulties of today 
are found in the big cities, where personal acquaintance by members 
of the board with the applicant or his connections is almost entirely 
lacking. The painstaking and laudable efforts made by committees 
of lawyers, supplemented by the work of paid assistants to ascertain 
all available facts bearing on the character of applicants, are good 
examples of the public service which individual lawyers cheerfully 
contribute to their profession; yet the fact remains that outside of 
whatever in terrorem effect such investigations have, a very small 
proportion of student applicants are rejected on character grounds. 
In fact, outside of Pennsylvania, the percentage of rejections may 
aptly be described as minute. 


Unfortunately few definite figures are available. Years ago rejec- 
tions on character were estimated at less than half of one percent in 
New York and Brooklyn.’ Recent figures from the Committee on 
Character and Fitness of the First Judicial Department, including 
New York and Bronx counties, show that in the five years 1944 to 
1948 inclusive, 1560 persons who took the bar examination were inves- 
tigated and 11 of them were rejected. Of 152 attorneys applying for 
admission on motion, 49 were rejected for lack of adequate practice 
- and 14 on character grounds. Figures for the same five year period 
from the Committee on Character and Fitness of the Second Judicial 
Department, which includes Brooklyn, show a total of 2,127 applica- 
tions for admission passing through this committee of which number 
7 bar examination candidates were rejected on character grounds, 1 
bar examination candidate on other grounds and 3 attorneys applying 
for admission on motion on grounds other than character. In this 
Department, for the years 1930 to 1948 inclusive, there were 15,653 
applications passed on by the committee. Fifty-three bar examination 
candidates and 2 attorney candidates were rejected on character 
grounds during this entire period; a total of only % of one percent. 
Eight bar examination candidates and 3 attorney candidates were 
rejected on other grounds. 





2“TIdeals and Problems for a National Conference of Bar Examiners,” Philip J. 
Wickser, 1 The Bar Examiner 4, November 1931. 
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Illinois rejections appear to have been even fewer. The Committee 
on Character and Fitness for the First Appellate Court District of 
Illinois, which includes Chicago, reports that during the ten years 
1938-48 only eight out of a total of 3,805 applicants on examination 
were rejected on the recommendation of the Committee on Character 
and Fitness. Of 560 attorney applicants seeking admission on motion, 
nineteen were rejected. 

The secretary of the Pennsylvania board, where character is 
scrutinized both at the time of registration and at the time of exam- 
ination, estimated in 1933 that the rejections in Pennsylvania would 
total 5 percent. The present secretary of the board says much less than 
5 percent are actually rejected on character grounds, but that a 
considerable number either withdraw their applications or fail to follow 
them up when they receive some discouragement from their local 
board. 

The Committee of Bar Examiners of the State Bar of California 
attempts to investigate every applicant for admission. Over the two 
year period preceding May 1, 1949, approximately 2,700 student appli- 
cants were investigated according to the secretary of the committee. 
About 25 or 30 of those were rejected on the ground of not meeting 
the burden of proving good moral character or because when deroga- 
tary matter was discovered they failed to follow through. The secretary 
of the board states that for the past few years, the records show that 
the number of actual rejections of student applicants is approximately 
only % of 1 percent, but that about an equal number do not pursue 
their applications because they believe they will be rejected. The 
number of attorney applicants who were rejected in that state is very 
much larger and in every such instance the committee gets a full 
report from The National Conference of Bar Examiners. 


It would take a super-optimist to believe that the bar of these 
jurisdictions is actually 99 percent or even 95 percent pure, or would 
have so rated if assayed at the time of admission. 


It may be stated at the outset that there is a great difference 
between student applicants and attorney applicants as far as the 
difficulty of character investigation is concerned. The student applicant 
is usually young, immature and has had very little contact with the 
business world and with making a living, even though in recent years 
he might have had considerable experience with war. On the other 
hand the attorney applicant has lived and practiced law in some 
other state and usually has become acquainted in some community 
or in any event is known to a fair number of people who have had 
dealings with him and to some lawyers. The result has been that a 
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thorough check of the attorney’s past is possible and can be made by 
The National Conference of Bar Examiners which has facilities for 
this purpose. But it is most difficult to find out anything about student 
applicants and the people who are best equipped to do this are mem- 
bers of local committees. 


Methods of Investigating Student Applicants 


Twenty-eight states report a character examination procedure 
which usually includes personal appearance before a committee or a 
member of a committee. Sixteen states report no examination as such 
and two others have such “examinations” only for attorneys admitted 
in other jurisdictions. In several states the secretary or some other 
member of the committee is charged with investigating certain appli- 
cants and only in case of doubt is there an appearance before the 
committee. Where there is no cross-examination of the applicant, it 
is usual to have some investigation of references and background 
although the states of Arkansas, Maine, Mississippi, North Dakota, 
South Carolina, and Utah report depending on the certificates which 
are required by their rules to be filed with the application, in the 
absence of complaint or cause for doubt, except that Maine and Utah 
require attorney applicants for admission on motion to be investigated 
by The National Conference of Bar Examiners. 

Some states with small populations like Nevada and New Hamp- 
shire have very informal procedures. In the former, it is reported 
that it is unusual when some member of a local committee does not 
have a personal acquaintance with an applicant or an indirect personal 
contact with him. But in any event the applicant must appear per- 
sonally before the committee and submit references. In New Hamp- 
shire the clerk of the Supreme Court generally talks with someone 
who knows the applicant. 

Two-thirds of the states report no separate character committees 
or local bar committees to pass on character. In almost all of these, 
this is also a responsibility of the bar examining board. In the other 
one-third, this work is done by specially appointed committees, usually 
local. Sometimes local bar association committees undertake this 
work. There seems to be a distinct advantage in having character 
committees whose duties are separate from the bar examination 
function for the reason that this gives special emphasis to their 
assignment and the bar examiners have already such an onerous 
task that it seems unfair to give them additional duties. 

In Alabama, California, Connecticut, Delaware, Kentucky, Mary- 
land, New Jersey (at time of commencement of clerkship), North 
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Carolina, Ohio, Oklahoma, Pennsylvania, South Dakota, Texas and 
Vermont registration is required before or immediately after the 
beginning of law study and in most of those states an investigation 
is made at the time of registration for law study and again before 
or at the time of the bar examination. This does not include states 
(except New Jersey) where registration before the beginning of law 
office study is required. Since the number of candidates now quali- 
fying by law office study only is very small and the number passing 
considerably smaller, those provisions, while salutary, are not of great 
relative importance. 

The state which is outstanding in its character examination 
procedure and in its preceptorship provisions is Pennsylvania. Its pro- 
visions are so excellent they deserve the study of other states. In 
Pennsylvania, each applicant for admission to the bar on examination 
must register as a law student before entering on his law studies. He 
must also have a preceptor, acceptable to the County Board, who has 
been in active practice for at least five years in the county in which 
the student registers, who during his years of law study will 
counsel with him and make reports of his progress and who as a 
general rule will take him into his office after law school graduation 
for a six months clerkship, required in addition to law school study 
by the Pennsylvania rules of admission. 

Pennsylvania has county boards in each of its sixty-seven counties. 
These boards investigate the character of applicants at the time of 
registration and also prior to the bar examination, the procedure 
being as follows: 

Each applicant for registration as a law student files an application 
in the form of a questionnaire. In this application he states in what 
county he expects to practice, the names of at least three citizen 
sponsors and the name of his proposed preceptor. The State Board 
then forwards to the proper county board a duplicate application 
with additional questionnaires to be filled out by two members of 
the county board and, at the same time, the State Board forwards 
other questionnaires directly to the preceptor and to the citizen spon- 
sors, requesting them to fill them out, advising them that the informa- 
tion and its source will be treated as confidential, and directing them 
to forward the questionnaires to the county board. The county board 
thereupon appoints two of its members to interview the applicant, 
his citizen sponsors perhaps, and his proposed preceptor. The investi- 
gation is not limited to these persons, and original and independent 
inquiries are encouraged. In some of the larger counties, a private 
investigator is employed by the county board, and on the basis of 
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this report, as well as the questionnaires of the citizen sponsors and 
of the preceptor, the county board votes either to approve or dis- 
approve the applicant and also takes similar action on the preceptor. 
If the applicant and his preceptor are approved, a report to that effect 
is attached to the papers and they are returned to the State Board 
office; and if the applicant has completed his pre-legal educational 
requirements, he is then registered by the State Board. Where the 
county board rejects an applicant on the basis of whatever evidence 
they have obtained, it usually files with the State Board a more 
elaborate report, setting forth with some detail the reasons for such 
rejection. The State Board then reviews the negative report and, 
in its discretion, it may hold a hearing, which the applicant may be 
invited to attend. It is the practice of the State Board, upon receiving 
an adverse report from the county board, to notify the applicant, in 
writing, of his rejection, without giving any details or specific reasons 
therefor, beyond the formal language of the Rule, together with a 
statement that the action of the County Board will be considered by 
the State Board at its next meeting. Oral hearings are never held 
by the State Board unless specifically requested by the applicant, 
and then only in those cases involving circumstances so unusual as 
to warrant such a hearing. Where the applicant files a petition with 
the State Board, which the Board feels does not require an oral 
hearing, or where a petition is not filed, the State Board considers 
the certificate and report of the County Board at its next regular 
meeting, following the applicant’s rejection. Usually the action of the 
County Board is affirmed, in view of a ruling by the Supreme Court 
that “the decision of a county board in the matter of registration of 
_ a law student is conclusive in the absence of fraud or mistake.” When- 

ever an oral hearing is granted by the State Board, the proceedings, 
in so far as possible, are transcribed so as to constitute a record which 
may be transmitted to the Supreme Court in the event the applicant 
desires to take a further appeal to that Court. 

The applicant has the right to petition the Supreme Court for 
leave to appeal from the action of the State Board. This petition is 
filed in duplicate with the State Board. The State Board thereupon 
prepares a “Statement of the Action of the Board,” which, together 
with a copy of the petition for leave to appeal, is filed with the Su- 
preme Court. The Supreme Court usually disposes of the matter on 
these documents and rarely hears oral argument in connection with 
the said “appeal.” 

Exactly the same procedure is followed when the candidate comes 
up for admission, three or four years after his registration. Question- 
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naires are again forwarded to his preceptor and to citizen sponsors 
whom he is again required to name, and the county board is again 
asked to make its report. In addition, every candidate applying for 
the bar examination is required to publish in legal journals or other 
suitable publication in his particular county, notice of his intention 
to appear for the examination, the notice to be published once a week 
for four consecutive weeks prior to the bar examination date. Attor- 
neys from other states are likewise required to advertise. 


Attorneys seeking admission on motion on the basis of previous 
practice in another jurisdiction are investigated by The National Con- 
ference of Bar Examiners and must appear before the county board 
of the county where they wish to practice. That board receives the 
report of the Conference and makes a complete investigation of each 
applicant. 


The preceptorship provisions of the Pennsylvania rules seem to 
be the best possible method of finding out the character of the appli- 
cant, as the preceptor must himself have the approval of the board 
and over the period of law study and apprenticeship he has an excel- 
lent opportunity to observe the applicant and to know his character. 

Other states which have a requirement of internship affording 
similar opportunities are: New Jersey, Delaware, Rhode Island and 
Vermont. New Mexico grants a temporary license which is made 
final after a year of actual practice. 


More than half of the boards and probably as many as two-thirds 
of them have no power to subpoena witnesses to appear before them, 
to administer oaths or to take depositions of absent witnesses. These 
powers will not be used too frequently by most boards, but an appoint- 
ing court which fails to supply them for a fuller performance of duty, 
deprives its board of important means of getting at the truth in some 
cases. 

Most states require the applicant to have sponsors of some kind, 
varying in number from one to four, and it is usual for two of these 
to be lawyers. Such a requirement usually means little as it is a man 
of indeed poor character and few friends who cannot get signatures 
for such a purpose. Certificates and references of this kind should 
not be taken too seriously. 


The great majority of the state boards regard the burden of 


proving gocd moral character as on the applicant. He is required to 
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make an affirmative showing. Unfortunately, in some states the 
Supreme Court has been much more lax in its standards than the 
board with the result that applicants rejected by the board have 
received more sympathetic treatment from the court. 


Attorney Applicants 


In most states, attorney applicants from other jurisdictions are 
admitted on motion on the basis of a certain period of previous prac- 
tice. Much more thorough information is available concerning these 
candidates than about student applicants for the reason that, for the 
last 15 years, The National Conference of Bar Examiners has been 
building up a system of character investigation of these so-called 
“foreign attorneys,” which has had a profound influence on the whole 
problem of admission of attorneys who leave one jurisdiction to prac- 
tice in another. 


It was formerly true that an attorney who had been in trouble 
in one jurisdiction could go to another and secure admission without 
difficulty, if he had not been disbarred. In 1934, The National Con- 
ference established a system of investigating the past conduct of 
these migrants by means of a searching questionnaire and many letters 
to the applicant’s former associates and lawyers of his place of former 
practice, supplemented where necessary by the employment of a paid 
investigator. In this way a thorough check is made at the applicant’s 
own expense. Gradually the excellence of this investigation became 
’ known and more and more state boards required it until now it 
is used by 35 jurisdictions, which in 1947 admitted 81 percent of all 
attorneys admitted on motion in the United States. 


The National Conference now charges $50.00 for each investiga- 
tion. While the lawyer of unimpeachable character and associations 
does not require an elaborate investigation, the payment which he 
makes to the Conference helps to finance the extensive inquiry which 
has to be made in some cases. The National Conference is, of course, 
a non-profit organization created for the purpose of assisting the exam- 
ining boards to do better work. Its character investigation service 
was recommended to all states by a resolution of the American Bar 
Association passed July 18, 1935.* 





360 A.B.A. Reports 126 (1935). 
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The states now using the service for attorney applicants are: 





Alabama Kentucky Oregon 
Arizona Maine Pennsylvania 
California Maryland South Dakota 
Colorado Minnesota Tennessee 
Delaware Missouri Texas 
District of Nebraska Utah 
Columbia Nevada Vermont 
Florida New Mexico Virginia 
Hawaii New York Washington 
Idaho North Carolina West Virginia 
Indiana Ohio Wisconsin 
Iowa Oklahoma Wyoming 


Connecticut, Illinois and Rhode Island request The National 
Conference to make some investigations of attorney applicants and 
Arizona, Florida and Texas have investigations made by the Confer- 
ence of some student applicants formerly residing in other states. 


The methods used by the Conference in its investigations are 
discussed by its able Executive Secretary, Miss Marjorie Merritt, in 
her account of the history of the Conference, which is being published 
as a part of the Survey.‘ The results achieved in a much more 
thorough scrutiny of the character and record of foreign attorneys 
are due to the thorough and painstaking investigations directed by 
Miss Merritt. It may be interesting to note that the number of migrant 
attorneys admitted on motion in a year is now running around a 
thousand compared with some seven to nine thousand admissions on 
examination. Out of the first thousand attorney applicants investigated 
by the Conference from 1934 to 1939, 104 or 10.4 percent were not 
admitted either because they were denied a license or because they 
withdrew. Fifty-one were eliminated because of unfavorable character 
reports, six on character reports and insufficient practice and a number 
of others failed to complete their papers or withdrew after an 
interview.° 

The jurisdictions which do not require an investigation by The 
National Conference of Bar Examiners ordinarily require sponsors, 
certificates by attorneys or letters of recommendation, which are very 
inadequate substitutes for a thorough investigation. 

Attorney applicants, like student applicants, are required to 
appear before a committee in the majority of the states and in one-third 





418 The Bar Examiner 135, Aug. 1949. 
5“The First Thousand,” by Marjorie Merritt, 9 The Bar Examiner 14, Oct. 1940. 
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of the others they are called to appear if investigation shows the 
need for further questioning. 
Three states require them to be fingerprinted. 


Recommendations of Conference Committee 


Study of the methods of passing on the character and fitness of 
applicants for admission to the bar has been made by The National 
Conference of Bar Examiners and the subject has been thoroughly 
discussed in the columns of its journal, The Bar Examiner, and at its 
annual meetings. 

The committee of the Conference on character and fitness exam- 
inations under the leadership of Mr. William M. James of Chicago 
made a careful survey of the character investigation methods used 
in the several states and reported some recommendations on the 
subject to The National Conference of Bar Examiners and the House 
of Delegates of the American Bar Association at its Cleveland meeting 
in 1938.° These proposed standards for adoption in each state to bring 
about more thorough character tests of applicants for admission to 
the bar, which were approved by both bodies, were as follows: 

1. The applicant should be required to register at the beginning 
of law study and at that time submit to an examination of his char- 
acter and fitness. 

2. That further study be made of the desirability of each appli- 
cant upon commencing the study of law being assigned to a sponsor 
in the locality in which the applicant lives in order that the applicant 
may have the benefit of advice and suggestions from an active practi- 
tioner during the course of law study and that where found to be 
practicable such a plan be adopted. 

3. A standard form of questionnaire should be adopted which 
will give information about the applicant to be used in addition to 
his application form, unless that form calls for the required infor- 
mation. 

4. Character and fitness committees should have the power to 
cause oaths to be administered and witnesses to be subpoenaed. 

5. Each applicant, particularly in the metropolitan districts, 
should be interviewed personally. 

6. Administrative machinery should be set up for the investi- 
gation of applicants where questionnaires or interviews show that 
further information is needed. 





°63 A.B.A. Reports 176 (1938). 
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7. We reiterate the position taken by the American Bar Associ- 
‘ ation that a report of The National Conference of Bar Examiners 
should be required when an applicant is applying on a foreign license. 

8. Just before taking the bar examination the applicant should 
be required to submit to a final examination into his character and 
fitness. 

9. Local, state and national bar associations, and other interested 
organizations should be encouraged to make a study of this problem 
and to do what they can to bring about the establishment of an ade- 
quate system in each jurisdiction to inquire into the character and 
fitness of applicants. 

10. In each jurisdiction the court, legislature or other group 
which has control of admission to the bar should be encouraged to 
continue a study of the problem with the view of obtaining better 
cooperation in setting up the necessary machinery, and after the 
necessary machinery has been set up with the view of getting the 
proper cooperation between the group which determines the require- 
ments for admission to the bar and those appointed to inquire into 
the character and fitness of applicants. 

Although these recommendations were adopted ten years ago, 
little headway seems to have been made since that time in securing 
their adoption. 

A further topic of some interest in connection with this general 
subject relates to the extent to which the several boards give a hearing 
to candidates whose admission the committee refuses to recommend. 
Information obtained indicates that in general it is the practice of the 
boards to interview the applicants found wanting and give them a 
chance to reply to any charges which have been tending to impugn 
their character. There appears to be no standard procedure as to 
whether or not a full report of the reasons for the rejection are made 
to the court. Usually the applicant has a right to appeal to the court 
upon his own initiative when rejected by the board. 

In the federal courts, the theory has generally been adopted that 
admission to the state court and the maintenance of good standing 
at the bar of that court is sufficient evidence of the good character 
of the applicant to permit him to be admitted to the federal court if 
he meets the formal qualifications and is vouched for by a member 
of the federal court bar. A few districts have standing committees 
which are charged with certifying to the character of applicants, but 
information received from the clerks of federal district and appellate 
courts, except in the District of Columbia where these courts have 
local as well as federal jurisdiction, indicates that rejection of an 
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otherwise qualified applicant on character grounds almost never hap- 
pens. Applicants for admission to the bar of the United States Court 
of Appeals for the District of Columbia are investigated by the National 
Conference when the applicant is an attorney from another state who 
has not been admitted to the bar of the United States District Court 
at Washington. 

The recommendations of the Conference Committee on Character 
and Fitness above referred to (pages 205 and 206) give an excellent 
basis for a thorough system of character investigation. The essentials 
of such a system may be put in a somewhat shorter compass: 

1. The work of character investigation should be assigned to 
separate committees in order to relieve the law examining board of 
this additional duty. 

2. Registration at the beginning of law study should be required 
of all students studying in the state, and the character examination, 
including a personal appearance before the committee or a member, 
should be conducted at the time of registration, as well as before the 
bar examination. 

3. The candidate should be required to file a complete question- 
naire and inquiries should be directed by the committee to all his 
references and past business connections. 

4. Publication of the names of the candidates should be made. 

5. The application and questionnaire should be filed in sufficient 
time to permit a period of at least 90 days for investigation before 
examination. At the same time the character interview and investi- 
gation should be completed and action taken by the time the exam- 
ination is held. It is important that the investigation should be made 
before the examination, because it is easier to reject a person of 
doubtful character before the examination than after. The argument 
that this is wasted effort in the case of those who do not pass is not 
tenable. The decision on character must be made before anything in 
the nature of a vested right has accrued. Boards which make the 
investigation only after the marks are in impose an unnecessary delay 
on fully qualified applicants. 

Of paramount importance is the interest of the public in having 
the bar composed of lawyers of high ethical standards. Each step in 
the process should be taken with this goal in mind. The late Chief 
Justice Charles Evans Hughes expressed this view in the following 
letter to the joint Conference of Legal Education in New York:? 


“I feel that, apart from requirements of technical knowledge, 
special emphasis should be laid upon the character of applicants 
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for admission to the bar and their application of the standards of 
professional conduct. 


“T realize that this is a matter of special difficulty, but I think 
that the service and repute of the bar are more likely to suffer 
from abuses of professional opportunities and sharp practices than 
from ignorance of legal principles or lack of skill in their appli- 
cation. 


“T trust that it will be found possible to devise methods of 
appraising the qualities of candidates for admission to the bar 
which will more adequately protect the community from the enter- 
prises of the unscrupulous. 


“The best traditions of the bar are of priceless importance, 
and the maintenance of those is largely in the keeping of those 
who will participate in your meeting.” 


Those words apply with equal aptitude to the lawyers of America. 
The inspiring traditions of our profession are in our own hands. A 
more efficient screening of applicants from the standpoint of character 
and fitness is an essential condition to a better bar. 
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Our Annual Meeting 


(Continued from page 168) 


At the Tuesday luncheon the Conference had as special guests 
thirty-two of the chief justices or associate justices of the state supreme 
courts who were in St. Louis for the purpose of organizing the new 
Conference of Chief Justices. Herbert W. Clark of San Francisco 
gave an interesting address on “A Standard Bar Examination.” 

Eugene Glenn of San Diego is Chairman of the Conference for 
the coming year, John T. DeGraff of New York is Chairman-Elect, 
and George H. Turner of Nebraska is Secretary. James E. Brenner of 
California and Philip Neville of Minnesota were elected members of 
the Executive Committee for three-year terms. 

The proceedings of the Conference will be published in this and 
subsequent issues of The Bar Examiner. 
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